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Australia: Tax Update

Introduction

According to most respected economic and financial analysts,
economies around the world will be experiencing prolonged
periods of  negative growth and will be in recession at some point
during the 2009 year. The Australian Government has sought to
handle the Global Financial Crisis through the release of  its
Nation Building Recovery package which is principally designed
to stimulate the economy and prevent the Australian economy
falling into recession. 

The main parts of  the Nation Building Package include proposed
infrastructure spending on schools, defence homes, roads and
local community projects. In addition tax concessions have been
made available for spending by businesses on eligible assets and
tax bonus payments have been paid to eligible Australian
workers.

Below is a discussion of  some of  the key measures announced
in the Federal Budget which will be of  relevance to international
readers. In addition included in this Australia Tax Update are
some brief  comments regarding the current review of  the
Australia’s future tax system, known as the “Henry Review” and
which will be of  particular importance in these somewhat
uncertain economic times.

Federal Budget

In response to the Global Financial Crisis, on 12 May 2009, the
Australian Federal Government handed down the Federal Budget
for the 2009-2010 fiscal year by unveiling its largest deficit on
record and forecasting a decade of  debt. In fact, for the 2008-
2009 fiscal year the Budget deficit was approximately $33 billion
and this is expected to grow to approximately $58 billion for the
2009-2010 fiscal year.

Of  particular interest to international readers will be Budget
announcements relating to:

• personal taxation;
• business tax measures; and
• international tax reform

Personal Taxation

Below are the personal tax rates for residents and non residents
for the 2009-2010 fiscal year.  Clearly the changed economic
environment has in all likelihood curtailed the prospect of  the
original aspirational marginal tax rates of  15%, 30% and 40%
previously announced by the Federal Government that were
targeted to occur in the 2013-2014 fiscal year.

Other key measures announced in the Budget include, increasing
the low income tax offset, increasing the income threshold
relating to the Medicare Levy, changing the tax offset rules
relating to private health insurance, increasing the Medicare Levy
surcharge for certain high earning taxpayers, the tightening of
non commercial loss rules, amendments to the family tax benefit
system and the introduction of  paid parental leave scheme
system.

Business Taxation

As part of  the Government’s stimulus package, the Federal
Government has provided a clear incentive to business for
acquiring eligible assets.  In particular, for small business (with an
annual turnover of  less than $2 million ),  a bonus deduction of
50% will now be available for eligible assets acquired between 13
December 2008 and 31 December 2009 and installed ready for
use by 31 December 2010.  For all other businesses an additional
deduction of  30% will be available for eligible assets acquired
between 13 December 2008 and 30 June 2009 and installed
ready for use by 31 June 2010.  Other businesses that acquire
eligible assets between 1 July 2009 and 31 December 2009 and
have the asset ready for use by 31 December 2010 will be eligible
for an additional a deduction at the rate of  10%.

Other key business tax measures announced in the Budget
include the extension of  the deemed dividend rules for private
companies, changes to off  market share buy backs, and
changes research and development tax concession rules. 

International Taxation

Under new measures announced by the Federal Government,
from 1 July 2009, Australian residents working overseas for over
90 days will no longer be eligible for a general income tax
exemption in respect of  their foreign earnings. This will have
implications for countries in the Asia-Pacific region such as Hong
Kong and Singapore which traditionally have been able to attract
Australian expatriates to work abroad given the lower personal
income tax rate available in these countries coupled with the
added benefit that the foreign employment income would also not
subject to Australian income tax under the existing rules. 

Therefore from 1 July 2009 it will be necessary for employers
operating in the Asia-Pacific region interested in hiring Australian
expatriates to work abroad to consider alternative modes of
remuneration or salary packaging techniques bearing in mind the
loss of  the existing foreign earnings  tax exemption for Australian
tax residents.

Other key international tax measures announced by the
Government include the repealing and re-drafting of  the
controlled foreign company (“CFC”) and foreign investment fund
(“FIF “) rules. It is expected that the new rules will be less
complex and are they are intended to improve the integrity and
effectiveness of  Australia’s international tax system.

Australian Tax Reform – The Henry Review

In the midst of  the Global Financial Crisis, the Australian
Government has taken the view that now is an opportune time to
be considering major reforms to the Australian tax system to deal
with demographic to deal with demographic, social, economic
and environmental challenges of  the 21st Century.

The review of  Australia’s future tax system is known as the Henry
Review and will review all Australian taxes including State Taxes,
except GST. The review will be conducted in several stages.  The
review panel will provide a final report to the Treasurer by the end
of  2009.
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TAXABLE INCOME PERSONAL TAX RATES- RESIDENT

0 - $6,000 0%

$6,001 - $35,000 15%

$35,001 - $80,000 30%

$80,001 - $180,000 38%

$180,001 45%

TAXABLE INCOME PERSONAL TAX RATES- NON RESIDENT

0 - $35,000 29%

$35,001 - $80,000 30%

$80,000 - $180,000 38%

$180,001 45%
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Current impact of Australian Tax Changes

Encouragingly for the Australian economy, the March 2009
National Account for Australia revealed that GDP had grown by
0.4% at a time when most OECD countries have experienced
negative growth over the same period.

The Australian Government has credited some of  this growth due
to its tax bonus payment which have been received by Australian
workers and their families.  

It is hoped that the tax reforms being considered as part of  the
Henry Review along with the Budget measures will assist in the
revival of  the Australian economy but the Government also
readily acknowledges that Australia is still not out of  the woods
yet and believes that the full impact of  the Global Financial Crisis
may still have some way to run.  

(Provided by: David Kenney, Hall Chadwick, Sydney,
Australia)

Taxation of Employee Share Schemes 
The Federal Government is in the process of  tightening the rules
on employee share schemes and option plans.  In particular,
since handing down the Budget in May 2009 the Federal
Government has released a Consultation Paper, Draft Legislation
and most recently a Final Policy Statement on proposed new
measures.  Below is a discussion summarizing the proposed new
rules and subsequent modifications which will now take effect
from 1 July 2009. It is important to note that existing shares and
options granted before 1 July 2009 are not affected by these new
measures, and draft legislation to implement the final position is
expected to be tabled before the 2009 Spring sitting of  Federal
Parliament. 

Federal Budget Announcement – Original Proposal

In May 2009, it was announced in the Federal Budget that all
discounts and options provided under an employee share
scheme, whether qualifying or non qualifying, would be assessed
in the income year in which they are acquired.   Under the original
proposal, employees would no longer be able to elect to defer
taxation on the discount on shares or options received under an
employee share scheme. In addition, access to the $1,000
upfront concession would be limited to those employees with an
adjusted annual taxable income of  less than $60,000. Finally, it
was originally intended that the changes would apply from the
date of  the Budget.

Consultation Paper and Draft Legislation

The original proposal announced in the Budget led industry
leaders and employer groups to voice their concerns about the
future tax effectiveness of  employee share schemes once these
changes were legislated. In response to these concerns, on 5
June 2009, the Federal Government issued a Consultation Paper
and Draft Legislation
.
Final Policy Statement 

On 1 July 2009, the Assistant Treasurer released the Federal
Government’s Final Policy Statement. In effect this is the third
announcement from the Federal Government on the changes to
occur to the taxation of  employee share schemes.

The main points arising from the latest announcement include:

• increasing the income tax threshold for the upfront $1,000  
exemption from $150,000 to $180,000;

• tax on the discount for shares and rights acquired under 
an employee share scheme will be paid upfront except 

where there is a real risk of  forfeiture (discussed below);
• the deferral arrangement applying to a capped salary 

sacrifice based scheme will be limited to $5,000 worth of  
shares (discussed below);

• eligibility for the deferral treatment will flow from the 
structure of  the scheme rather than from a choice made 
by the employee (discussed below);

• a new annual reporting requirement will be introduced for 
employers offering employee share scheme (discussed 
below);

• the maximum time for deferral of  tax is to be reduced from 
10 years to 7 years; and

• the changes to the taxation of  employee share scheme 
are effective from 1 July 2009.

The real risk of forfeiture

The real risk of  forfeiture test operates to deny employees the
opportunity to defer tax on the discount of  shares or options
unless a reasonable person would conclude that there is real risk
that the share or right will not come home to an employee by a
particular time and be forfeited. 

Deferring the tax point

The general principle is that deferral treatment will flow from the
structure rather than by election by the taxpayer.

The deferral taxing point will be the earlier of:

• in the case of  shares, where there is both no longer a risk 
of  forfeiture and no restriction preventing the taxpayer 
from disposing of  the shares;

• in the case of  options, there is both no longer a risk of  
forfeiture and no restriction preventing the taxpayer from 
disposing of  the options- however if  after exercising the 
right the underlying share is subject to 
forfeiture/restrictions it is the point the shares are no 
longer subject to real risk forfeiture and there is no 
restriction preventing the taxpayer from disposing of  the 
share which will be the tax point;

• cessation of  employment; or
• 7 years from date of  grant

For salary sacrifice based employee share schemes offering no
more than $5,000 worth of  shares, the deferral is where there is
no real risk of  forfeiture and the scheme’s governing rules clearly
distinguish those scheme eligible for the upfront tax exemption.

Additional features 

• a new annual reporting requirement will be introduced for 
employers offering employee share schemes in that the 
employers will only be required to estimate the market 
value of  shares and options acquired under an employee 
share scheme at an employee’s taxing point but will need 
report the numbers of  shares and options granted to 
employees at an employee’s taxing point;

• a limited form of  withholding will be introduced in the case 
where an employee fails to provide their employer with a 
TFN or ABN; and

• employee share schemes will not have to be approved by 
the Tax Office or the Australian Prudential Regulation 
Authority to qualify for concessional tax treatment;

Future Amendments

• appropriate refund rules to cover forfeited shares are still 
to be drafted;

• the Board of  Taxation has been asked to consider 
whether start up, research and development and 
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speculative companies should be provided with additional 
deferral arrangements; and

• the Board of  Taxation will also be asked to review existing 
valuation rules.

(Provided by: David Kenney, Hall Chadwick, Sydney,
Australia)

New Research and Development Taxation
Incentive

Introduction

In the 2009-2010 Budget, the Australian Government announced
that the existing research and development (“R&D”) tax
concession will be replaced with a new R&D tax incentive.  A
consultation paper on the new tax incentive was released by the
Treasurer and the Minister for Innovation, Industry, Science and
Research on 18 September 2009.  Interested parties have until
26 October 2009 to make a submission to the Government in
respect of  the consultation paper.

It is anticipated that legislation to implement the new R&D tax
incentive will be introduced into the Parliament in early 2010.
Note that draft legislation has not yet been released, although it
is intended that it will be inserted into the Income Tax
Assessment Act 1997 (the current regime is governed by
extensive provisions in the Income Tax Assessment Act 1936)
and would apply to income years commencing after 30 June 2010
and both new and existing R&D activity.  

Overview of the current regime

As with the proposed regime, the aim of  the current regime is to
encourage innovative, competitive and export-oriented Australian
industries through the promotion of  R&D activity in Australia. 

The concession is available to all Australian companies and
(broadly) offers the following:

• a tax deduction of  up to 125% of  expenditure incurred on R&D 
activities; 

• an R&D incremental (175% Premium) tax concession for 
those companies increasing their R&D expenditure and which 
have a three-year history of  registering and claiming the 125% 
tax concession. 

A refundable R&D “Tax Offset” is also available in certain
circumstances.

Note that the current regime is complex, and that one of  the aims
of  the proposed regime is to simplify and streamline the relevant
process.  In addition, the proposed regime will also seek to
enhance the integrity of  the process by ensuring that it will be
more difficult for claims to be made for R&D activity where there
is no strong rationale for public support.

Overview of the proposed regime

As noted above, draft legislation has not yet been released in
respect of  the new R&D tax incentive.  At this point in time, a
consultation paper has been released for comment.  The
consultation paper details seven fundamental design principles,
which will guide and underpin the draft legislation intended to be
released in early 2010.  No further substantive materials are
available at the present time.

In essence, the new scheme proposes the replacement of  the
125% and 175% “uplift” deductions with a non-refundable 40%
R&D tax credit, as well as a 45% refundable R&D tax credit for
companies with a turnover of  less than $20M.  

What follows is a recitation of  each principle detailed in the
consultation paper,

Principle 1 - the new R&D tax incentive will be available to
companies incorporated in Australia for R&D conducted in
Australia.  Location of ownership of the resulting IP will not be
relevant.

Principle 2 - the Standard R&D Tax Credit will be available at a
rate of 40 per cent for eligible R&D expenditure and can be
carried forward where a company’s income tax liability is zero.

Principle 3 - the Refundable R&D Tax Credit will be available to
companies with a turnover of less than $20 million at a rate of 45
per cent for eligible R&D expenditure.

Principle 4 - legislation for the new R&D tax incentive will provide
support for the scheme’s efficient and effective administration.

Principle 5 - The new R&D tax incentive should target R&D that
is in addition to what otherwise would have occurred, and
provides “spillovers” — benefits that are shared by other firms
and the community — that are large relative to the associated
subsidy.

Principle 6 - Eligible R&D activity will be defined as systematic,
investigative and experimental activity that involves both
innovation and high levels of technical risk, and is for the purpose
of producing new knowledge or improvements.

Principle 7 - Supporting R&D will continue to be recognised under
the new R&D tax incentive but claims will be subject to new
limitations.

Conclusion

The proposed changes are a welcome addition to a complex
regime, as simplification and greater certainty will go a long way
towards ensuring that the aims of  the regime are consistent with
the manner in which it operates.  The principles detailed in the
consultation paper are sound in this respect, and it will be
interesting to see how effectively these principles will be
enshrined in the draft legislation soon to be released.

(Provided by: David Kenney, Hall Chadwick, Sydney,
Australia)

China: Small-middle Sized Enterprises
Enjoy Special Tax Preferences

Since 2009, under the influence of  international and domestic
factors, Chinese SME’s are facing serious pressure on their
development. In order to promote this development, China has
given many tax preferences to the SME’s in recent years. In these
tax preferences, some of  them are the special tax preferences
stimulated for different types of  SME’s directly or indirectly, the
others are general tax preferences, where both large-sized
entities and SME’s can enjoy them. For SME’s, it is crucial for
them to use the above tax preferences effectively

Special tax preferences for SME’s

Small sized and low profit enterprises engaging in the industries
which are not limited and forbidden by the State and meeting the
following conditions, their income tax will be levied at an income
tax rate of  20%. For an industrial enterprise, its annual taxable
income must be  below CNY 300,000, number of  employees
below 100 and value of  total assets must be below CNY 30
million; for other enterprises, its annual taxable income must be
below CNY 300,000, number of  employees below 80 and value
of  total assets below CNY 10 million.
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10pp AGN Business Brief November 2009:Layout 1  24/11/09  11:37  Page 4



Value-added tax rate for small-sized taxpayer has been reduced.
Based on the temporary regulations of  the value-added tax and
its detailed rules, the threshold for a small sized taxpayer to
become a general taxpayer has been lowered. Originally, if  an
industrial enterprise wanted to be a general taxpayer, its annual
sales should be more than CNY 1 million, now, this amount has
been lowered to CNY 500,000; originally, if  a commercial
enterprise wanted to be a general taxpayer, its annual sales
should be more than CNY 1.8 million, now, this amount has been
lowered to CNY 800,000. At the same time, the value-added tax
rate has been uniformly reduced to 3% from 6% and 4% for both
industrial and commercial enterprises respectively. 

The standard rate of  enterprise’s income tax has been lowered.
For the manufacturing industry, the taxable income rates have
been adjusted from 7%~20% to 5%~15%; for entertainment
industry, from 20%~40% to 15%~30%; for transportation industry,
from 7%~20% to 7%~15%; for food & beverage industry, from
10%~25% to 8%~25%. At the same time, the industries of
agriculture, forestry, livestock and fisheries have been now
included in the income tax regime, and their taxable income rate
is 3%~10%.

Indirect tax preferences for SME’s

SME’s’ financing will be supported. Some non-profit credit
guarantee and re-guarantee agencies have been established for
financing SME’s. For their operating income of  credit guarantee
and re-guarantee, excluding the income of  credit rating,
consulting, training, and etc., from the day of  the tax exemption
granted by tax the authorities, their sales tax will be exempt for a
period of  three years.

For venture capital investment companies taking equity
investments in unlisted high-tech SME’s for more than two years,
the venture capital business taxable income can be offset by up
to 70% of  its investment; if  the taxable income is not enough to
be offset, it can be carried forward to be offset in future years.

For enterprises, institutions, individuals and social groups, if  they
donated to a technology innovation fund for SME’s through social
organizations and state offices of  public welfare, 12% of  the
enterprise’s total amount of  annual profit, and 30% of  personal
taxable income are allowed to be deducted before calculating
income tax.

Other tax preferences for SME’s

Technological innovation of  enterprises will be supported. High-
tech innovation service centres, science and technological parks
of  universities, software parks, and other technological
enterprises, will be exempt from sales tax, property tax and land
utilized tax in city and town. For enterprises engaging in
technology transfer, technology development, technical
consulting and related technology services, their income is
exempt from sales tax. For income of  technology transfer entities,
the amount below CNY 5,000,000 their income tax is exempt
from income tax; the amount above CNY 5,000,000 their income
tax is reduced by half. 

Restructuring property rights will be encouraged. The transfer of
land-use and real estate rights during the merger and separation
of  an enterprise are exempt from sales tax. The acceptance of
dividends and risk by investing in real estate or intangible assets
is exempt from sales tax.

Employing the disabled will be encouraged. For SME’s with
disabled persons (including welfare enterprises, the blind
massage agencies, public institutions and other units), once their
income can be up to 50% of  the income of  value-added tax and
sales tax by providing the "services" tariff  item (excluding the

advertising industry) according to the actual placement of  the
number of  disabled persons, the sales tax is reduced. The
specific limit of  the sales tax reduction per person per year will be
6 times of  the minimum wage approved by provincial
government, but the maximum cannot exceed CNY 35,000 per
person per year.

(Provided by China Regal CPAs, PRC)

Hong Kong: Tax Implications for Non
Residents Making Property Investment in
Hong Kong

Over the years, Hong Kong has been recognised as an important
gateway to China.  Its close proximity to China enables it
occupying a prime position to benefit from the fast growing China
economy.  Besides, Hong Kong has good legal system, no
exchange control in place, and simple tax system with low tax
rates.  These conditions, all together, attract many non-Hong
Kong residents to buy Hong Kong properties for investment.

A non-Hong Kong resident may acquire commercial, industrial or
residential properties in Hong Kong.  This article provides some
basic information on the taxation and related issues of  owning
properties in Hong Kong by non-Hong Kong residents.

Stamp duty

Stamp duty is payable on conveyances on sale, agreements for
sale or transfer and leases of  immovable properties in Hong
Kong.  

Stamp duty – Conveyances on sale and agreements for
sale/transfer

Stamp duty is charged at rates according to the amount or value
of  the consideration as follows:

Stamp duty – Lease

Stamp duty is calculated at rates according to the term of  the
lease as follows:

Business BRIEF | 5

Amount or value of  the consideration
Exceeds Does not exceed Stamp duty amount

HK$2,000,000 HK$100
HK$2,000,000 HK$2,351,760 HK$100 + 10% of  excess

over HK$2,000,000
HK$2,351,760 HK$3,000,000 1.5%
HK$3,000,000 HK$3,290,320 HK$45,000 + 10% of  excess

over HK$3,000,000
HK$3,290,320 HK$4,000,000 2.25%
HK$4,000,000 HK$4,428,570 HK$90,000 + 10% of  

excess over HK$4,000,000
HK$4,428,570 HK$6,000,000 3%
HK$6,000,000 HK$6,720,000 HK$180,000 + 10% of

excess over HK$6,000,000
HK$6,720,000 3.75%

Term Calculation of  stamp duty
Not defined or is uncertain 0.25% x yearly or average yearly rent 
Exceeds Does not exceed

1 year 0.25% x total rent payable over the 
term of  the lease

1 year 3 years 0.5% x yearly or average yearly rent
3 years - 1% x yearly or average yearly rent
Key money, construction fee etc. 3.75% of  the consideration if  rent is
mentioned in the lease also payable under the lease. 

Otherwise, same duty as for a sale of  
immovable property

Duplicate or counterpart $5 each document
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Property investment under individual name

Non-resident individual owner earning rental income from
property letting in Hong Kong is subject to Property Tax.

Tax calculation 

Property tax is computed at the standard rate, currently 15%, on
the net assessable value of  property from 1 April to 31 March of
the following year.  The net assessable value is computed as
follows: 

The effective tax rate is 12%.  Mortgage interest is not deductible
for property tax purposes, as non-Hong Kong residents are not
normally entitled to make “personal assessment” election.

Property tax return filing

Non-resident individual property owners are required to report
the net assessable value of  his/her properties under one
property tax return for each property.  Property tax return is
normally issued on 1 April every year and due for submission by
the end of  April.

Gain on disposal

Gain on disposal of  property is within the scope of  Profits Tax.  If
the gain is not trading profit (i.e. a capital gain), it is exempt from
Profits tax.  Normally, if  the intention of  a non-Hong Kong
resident owner is to buy properties for long term investment, i.e.
for earning rental income, the gain on disposal is capital in nature
and not taxable.

Property investment through overseas corporation

Non-Hong Kong residents may acquire Hong Kong properties
through corporations established outside Hong Kong.

Registration of overseas corporation

Within one month from owning a Hong Kong property, an
overseas corporation needs to apply to the Hong Kong Inland
Revenue Department for a business registration certificate and to
the Hong Kong Companies Registrar for registration of
establishment of  a business place in Hong Kong.  Upon
registration at the Hong Kong Companies Registrar, information
including particulars of  directors, name of  authorised Hong Kong
representative, audited accounts (if  any), etc. of  the overseas
corporation has to be submitted.  Such information is open for
public search.  Every year, the overseas corporation has to renew
the business registration and submit an Annual Return to the
Hong Kong Companies Registrar.

Taxation of overseas corporations

Rental income earned by overseas corporations is exempt from
Property Tax, but subject to Profits Tax.  Expenses which are
incurred in producing the rental income are allowable for
deduction, e.g. repairs and maintenance, interest paid on
mortgage, costs for maintaining the company, etc.  Profits tax is
calculated at the corporation tax rate, currently 16.5%, on the
taxable profit.  Profits tax return is issued on 1 April every year,
and to be filed together with the audited accounts (if  no audited
accounts available, the certified accounts) of  the Hong Kong

operations of  the overseas corporation.  The due date for
submission is the end of  April.  Extension of  time may be granted
on application by the local tax representatives of  an overseas
corporation.

Taxation of gain on disposal

The taxation treatment is same as that of  non-resident
individuals.

Property investment through Hong Kong corporation

This is the most common form to own Hong Kong properties by
non-Hong Kong residents.

Registration of Hong Kong incorporated companies

Like overseas corporations, a Hong Kong company needs to
obtain and renew business registration every year.  Annual return,
showing particulars of  its shareholders and directors, etc., is
required to be filed with the Hong Kong Companies Registrar
every year and made available for public search.  Audit of
accounts is a statutory requirement for Hong Kong limited liability
companies.  However, audited accounts of  private companies are
not required to be filed with the Hong Kong Companies Registrar
for public search.

Taxation of Hong Kong companies

Hong Kong companies are subject to Profits Tax on the same
taxation principle as overseas corporations.  Nevertheless, a
Hong Kong company needs to submit its audited accounts
together with the profits tax return to the Hong Kong Inland
Revenue Department every year.

Taxation of gain on disposal

The taxation treatment is same as that of  non-resident
individuals.

Dividend payments by Hong Kong corporations

There is no withholding tax on dividends distributed to
shareholders in Hong Kong.

(Provided by: Ricky Wong, Wong Brothers & Co, Hong Kong)

Singapore: Transfer Pricing – Recent
Changes

Singapore as a tax treaty partner to more than 60 countries wants
to ensure compliance with the arms length principle.  It also wants
to protect and defend its tax base from more aggressive tax
jurisdictions.  Another consideration for the Inland Revenue
Authority of  Singapore (IRAS) is that creative tax planning may
have led to increase use of  tax havens thereby eroding its
revenue base.   

Consequently, following the issuance of  Transfer Pricing
guidelines in 2006, IRAS released on 30 July 2008 the request for
TP consultation (TPC) through desktop and field reviews.    The
TPC is also used as a platform by IRAS to assess level of
taxpayers’ compliance with arm’s length principles and to identify
areas to improve intra-group TP policies. 

Supplementary Administrative Guidance on APA issued on
20 Oct 2008

Within the same year after the release of  TPC, IRAS issued the
Supplementary Administrative Guidance on Advance Pricing
Arrangement (APA) on 20 Oct 2008.  

6  |  Business BRIEF

(A) Rental Income
(B) Less: Irrecoverable Rent
(C) Less: Rates paid by owner(s)
(D) Assessable Value (A - B - C)
(E) Less: Statutory allowance for repairs and outgoings 

irrespective of whether more or lesser was actually 
incurred (D x 20%)
Net Assessable Value (D - E)
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An APA is an agreed arrangement between taxpayer and the
relevant tax authority made in advance of  actual related party
transaction with a view to resolve potential tax disputes in a
cooperative manner.  The agreement is on the TP method and
their application for a certain time period in the future.  APA may
cover a wide variety of  transactions such as sales, purchases,
use of  tangibles assets, transfer and use of  intangibles, provision
of  services, loan transactions, amongst other things.  An APA can
be bilaterally or unilaterally done.  

The key advantages to obtain an APA are that it provides
maximum certainty, in other words, no unpleasant surprises that
the tax authority will challenge the basis of  recognizing the profits
for intra-group transactions.  

On the other hand, in applying for an APA, the biggest hurdles are
that it is both time consuming and costly.  

Another way to TP dispute resolution is the Mutual Agreement
Procedures (MAP) that is prescribed and authorized under Article
25 of  OECD Model Tax Convention.  It is a means through which
Competent Tax Authorities consult and negotiate to resolve the
basis of  applying the double tax treaty conventions.  MAP are
used to eliminate double taxation that could arise from TP
adjustments.

Supplementary Transfer Pricing Guidelines from Related
Party Loans and Related Party Services issued on 23
February 2009

Finally, IRAS issued the Supplementary TP Guidelines for related
party loans and related party services on 23 Feb 2009.  It laid to
rest some of  the following questions often faced by the taxpayers.

• Can interest free loans be accepted?
• Can taxpayer apply a 5% mark up on provision of  services 

without conducting benchmarking analysis?
• Should third party costs be passed at no mark up to the 

recipient of  the services?

In conclusion, Singapore wants to enhance and secure
international economic working relationships that assure OECD
and the world that Singapore is a fair and equitable trading
partner.  It needs to share information with other tax jurisdiction,
and this has led to greater vigilance of  TP in Singapore.
Therefore it is of  utmost importance that taxpayers ensure that
they have taken reasonable steps and effort to document that
their related party and intra-group transactions are conducted
based on the arm’s length principles and that they will be able to
defend and substantiate this when called upon to do so.

(Provided by: N Vimala Devi and Wendy Wong, BSL Tax
Services Pte Ltd, Singapore)
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The other complex options are being retained but have been
incorporated into the final standard rather than cross referenced
to the full IFRS.

Other major changes

The other main changes in the recognition, measurement and
presentation principles highlighted by the IASB are:

• Expensing all research and development costs.
• No revaluation option for intangibles.
• Expensing all borrowing costs.
• Further simplifications for share-based payments than just 

the intrinsic value method.
• Simplified guidance for calculating impairment of  

goodwill.
• No revaluation option for property, plant and equipment.
• Amortisation of  all indefinite life intangibles, including 

goodwill.
• No requirement for an annual review of  residual value, 

useful life, and depreciation method of  property, plant and 
equipment and intangible assets.

• Simplification of  the measurement of  a defined benefit 
pension obligation if  an IAS 19 Employee Benefits 
measurement is not available and would require undue 
cost or effort.

• Actuarial gains and losses may be recognised in ‘other 
comprehensive income’ rather than in profit or loss.

• Incorporating all of  the IFRS 1 First-time Adoption of  IFRS 
exemptions into the IFRS for SMEs.

• Omitting topics that a typical SME is not likely to 
encounter including Segment Reporting, Earnings per 
Share and Interim Financial Reporting. 

• Restructuring of  Section II Financial Assets and Financial 
Liabilities and clarifying that amortised-cost is applied to 
nearly all of  the basic financial instruments held by SMEs.

• Not anticipating possible future changes to IFRSs.
• On disposal of  a foreign operation, no recycling through 

Ireland: IFRS for SMEs - More good news! 

In July 2009 the International Accounting Standards Board
(IASB) issued the International Financial Reporting Standard for
Small and Medium-Sized Entities (IFRS for SMEs).  The good
news is that the IASB has amended the original Exposure Draft
(ED) to reflect the majority of  responses received and has
simplified the standard further.

Scope

The scope is unchanged from the ED and the IFRS for SMEs will
apply to entities that do not have public accountability –
essentially private entities of  any size (except banks).

Main decisions

The main decisions during the IASB’s recent deliberations have
been to:
• Make the final standard fully stand-alone.
• Introduce more first-time adoption exemptions.
• Eliminate most of  the complex options.

Options eliminated

The IASB has decided to eliminate some of  the more complex
options in full IFRS (that the ED allowed by cross reference to full
IFRS) as follows:

• Proportionate consolidation of  jointly-controlled entities.
• Revaluation of  property, plant equipment and intangible 

assets.
• Capitalisation of  borrowing costs meeting specified criteria.
• Capitalisation of  development costs meeting specified 

criteria.
• Guidance on applying the straightline method by lessees for 

operating leases if  minimum lease payments are structured to 
compensate the lessor for expected inflation.
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profit of  loss of  any cumulative exchange differences that 
were previously recognised in equity.

• Accounting policy for investment property based on 
circumstance, rather than free choice option.

• Conforming to IAS 1 Financial Statement Presentation 
(revised 2007) presentation requirements.

• Accounting for all grants using the ‘IFRS for SMEs model’.

IASB is listening

These changes to the original ED clearly shows that the IASB
has been listening and taking into account the majority of
responses received.  This augurs well for further simplification of
the standard in the future.

What happens now?

The Accounting Standards Board (ASB) is now conducting a
consultation process to establish the future financial reporting
requirements in the UK and Ireland.  It is likely, however, that the
full IFRS will continue to be mandatory for quoted companies.
The Financial Reporting Standard for smaller entities (FRSSE)
will apply to small entities and the IFRS for SMEs will apply to all
other entities (except banks).

(Provided by: Liam McQuaid, Duignan Carthy O’Neill,
Chartered Accountants, Dublin, Ireland)

Isle of Man: Moving to an Automatic
Exchange of Information under the EU
Savings Directive.

From 1 July 2011, the Isle of  Man, in its application of  the
European Union Savings Directive (EUSD), will move fully to
automatic exchange of  information. This means that the
withholding tax option currently available to customers having
accounts with Isle of  Man banks by virtue of  the transitional
arrangements in the EUSD will be withdrawn.

Treasury Minister Allan Bell said, “The Isle of  Man has led the
way for a number of  years now in how small countries with
financial services centres should operate in the globalised
economy. We have consistently shown that we understand at a
strategic level what actions we need to take and what changes
we need to make in order to maintain our position as a centre of
choice for high-quality business and investment.”

“This move is further evidence that the Isle of  Man is prepared to
align its policies with international benchmark standards, which
signals to our trading partners and investors alike that we can be
relied upon and that our name is associated with probity and
foresight.”

(Provided by: George Noble, Noble & Co, Douglas, Isle of Man)
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US: Should my Client Obtain a U.S.
Taxpayer Identification Number?

Persons who are not accustomed to dealing with the U.S.
Treasury Department and its tax collecting arm, the Internal
Revenue Service (IRS), often view the agency with suspicion and
distrust.  Recently the U.S. government has been successful in its
long continuing efforts to break bank secrecy insofar as U.S.
taxpayers are concerned.  One can only assume that the
suspicion and distrust of  IRS and the U.S. government generally
can only have been heightened by the recent breach in Swiss
bank secrecy laws by the U.S. authorities and legal system.

Swiss secrecy laws, extant and sacrosanct for perhaps hundreds
of  years, were overcome as a result of  excesses of  the agents of
banking giant UBS, AG.  UBS Wealth Management & Business
Banking was alleged to have engaged in a systematic program of
assisting U.S. taxpayers in the evasion of  taxes.  Unfortunately
for UBS, its activities actually taking place within the United
States appeared to establish that the bank may have been
engaged in illegal schemes designed to defraud the U.S.
government.  With compelling documentary evidence of  such
activity, UBS agreed to release names and account details of
some 2,500 U.S. persons.  Furthermore, the Swiss government
agreed to abide by a more robust information exchange
agreement going forward.

Some might view the U.S. government as exercising the bully
pulpit gained by the sheer size of  the U.S. economy and its
geopolitical power.  Asked to apply for a U.S. taxpayer
identification number, essentially to “register” with the IRS, what
non-U.S. person would not have some pause?

Why Apply for a U.S. Taxpayer Identification Number (TIN),
and To What Effect?

Who must apply?  Every foreign person who invests in private

deals involving U.S. businesses and U.S. property and who wish
to gain the benefits afforded by the U.S. tax system or gain the
benefits of  U.S. income tax treaties must obtain a U.S. taxpayer
identification number and attach that number to their U.S.
investment.  

Who need not apply?  Generally, foreign persons who only invest
in U.S. securities that are publically traded or in U.S. bank deposit
accounts will not need an IRS number and will, notwithstanding
the lack of  a U.S. taxpayer identification number, be entitled to
favorable U.S. tax treatment.          

What is the benefit of  a TIN?  U.S. withholding rules basically
require enough cash to be remitted to the IRS from the earnings
of  a foreign person so that the maximum possible U.S. tax liability
of  that foreign person has been satisfied.  This liability (and
withholding) will arise from dividends, interest, and royalties paid
by private companies, earnings from partnerships with U.S.
operations, earnings from the provision of  personal services
within the United States, rents and profits derived from
investments in U.S. real property.  Only with a valid TIN can lower
tax assessments be claimed.  The TIN is used to either allow for
a reduced or nil withholding, or where withholding has occurred,
to file a U.S. tax return and claim a refund of  amounts in excess
of  the proper tax liability.

How is the Application Made? 

A foreign individual is required to disclose information in the
application that many foreign persons might consider to be
annoying, if  not intrusive.  Generally the application must have an
original passport attached, or a copy of  the passport notarized by
a U.S. Notary Public.  Documentation other than a passport can
be substituted but most will find that satisfying the documentation
requirements to be time consuming.  IRS relaxed some of  the
background information requirements in 2002, eliminating the
requirement of  providing the name of  the applicant’s father and
maiden name of  the mother.    
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A foreign business entity applies for a Federal Employer
Identification Number.  The application is very easy and non-
intrusive for the company.  However the principal officer of  the
entity must himself/herself  have a U.S. TIN (see preceding
paragraph). 

How is the Information Used?

Access to IRS tax files is restricted by law, and where allowed is
subject to robust statutory procedures and safeguards.  The
information is not shared with private parties except as
specifically authorized by the taxpayer or, in certain prescribed
circumstances, pursuant to court order.  While generally taxpayer
information is not shared with other U.S. governmental agencies
there is a broad list of  permitted disclosures that essentially fall
into one of  the following broad categories; 

• tax administration (including Federal, State and local tax 
authorities, social security, tax policy makers (e.g. the U.S. 
Congress and President of  the United States, and the several 
tax committees of  the U.S. Congress))

• public policy administration (including, e.g. child support 
functions and administration of  the various governmental 
assistance programs), 

• statistical use (generally for economic analysis by Federal 
executive agencies)

• general criminal law enforcement (including for use in 
criminal investigations, relating to terrorist activities and other 
emergency circumstances, and to track fugitives from justice)

• sharing information with foreign countries having 
comprehensive income tax treaties or information exchange 
agreements with the United States.  

The last category relating to information exchange programs
between countries is increasingly active.  For example, we
regularly see non-U.S. financial institutions reporting to IRS on
the income of  citizens of  foreign countries when non-U.S. citizens
have become resident in the United States for tax purposes.

Conclusion

A non-U.S. person should feel as comfortable applying for a U.S.
TIN as they are about having their own tax authorities looking
over their various sources and amounts of  income.  The TIN will
almost always provide a U.S. tax benefit and never result in a U.S.
tax detriment to a compliant taxpayer.  The other side of  this tax
transparency, as it is referred to in the U.S., will be seen in the
amount of  information about U.S. sourced income which may find
its way to the home country tax authorities.       

(Provided by: William Harwood, Director of International Tax
Services, Meaden & Moore, Ltd.  Cleveland, Ohio , USA) 
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India: Regulatory Scenario of India

Moving towards globalization, India is going to have major
changes in its accounting and tax structure in the near future. 

IFRS

From 1 April 2011, India has planned to adopt “International
Financial Reporting Standards” (IFRS). Following the guidelines
of  IFRS, previous year’s figures need to be disclosed in financial
statements, and as a result companies needs to implement IFRS
with effect from 1st April 2010. The Indian Government has also
planned to strengthen the National Advisory Committee on
Accounting Standards (NACAS), a move that will make the
Institute of  Chartered Accountants of  India (ICAI) report to
NACAS. For this, it will hand over the supervisory role of  both
accounting and auditing standards to NACAS.

Direct Tax

On the taxation front, major changes are planned to be
implemented for Direct Taxes. The Government of  India has
come up with a “Direct tax code”, which will replace current
Income Tax Act with radical changes therein. The New Tax Code
aims at minimum exemptions and maximum simplification.
Industry and all individuals shall have advantage of  simplification
viz. minimum litigations!

GST

India also embarked upon implementing a Goods and Service
Tax (GST) with effect from 1 April 2010. The proposed indirect tax
regime will do away with most of  the indirect taxes like excise and
services levied by the Central Government and introduce state
levies like VAT and local Entry-Tax. This will also simplify
procedural complications, delays & reduce litigations. The Central
Government has announced that GST will be implemented as
dual GST i.e. Central GST and State GST.

The ‘New Tax Code’ and ‘GST’ are liberal taxation systems with
a minimum number of  concessions / exemptions. This will
simplify the tax system radically and in turn reduce administration
cost of  the fiscal system.

(Provided by:  Suhas Deshpande, Kirtane & Pandit, India)

Nigeria: Banking Reforms in Nigeria – a
Perspective

There is an apparent downturn in the banking industry in present
day Nigeria. This poses a great challenge to the new dictate
called change management. 

The Central Bank of  Nigeria has embarked on a sweeping reform
that had claimed Chief  Executive Officers, Executive Officers and
a Non-Executive Directors in eight banks in two rounds of  its
audit aimed at promoting transparency, good corporate and risk
management practices in the banking sector.

According to the CBN, the actions, including the injection of  USD
2.8bn in the first round, and USD1.3bn in the second round, were
taken to rescue the affected banks from going under, having been
identified to be significantly weighed down by huge non-
performing loans, poor credit management, significant capital
erosion and poor corporate governance amongst others.  

The question to ask here is: where lies the strength of  the
Nigerian Banks within and outside the country? The answer to
this is simple: it lies in the intermediation roles of  the banks as the
clearing house for the entire economy. Despite the criticisms of
the banks for their lapses (for instance, lack of  appropriate
investment in real, small and medium scale enterprises sectors-
allegations which are largely valid on the strength of  evidences
on ground) the banking industry cannot be denied of  their role in
helping to stabilise the entire economy and contributing to its
growth.
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Within the Central Bank of  Nigeria and indeed amongst industry
watchers there is a consensus that the clean-up of  toxic assets
was needed to improve credit growth in the economy and prepare
the grounds for further consolidation in the industry. The CBN
Governor Mr. Lamido Sanusi, had indicated, that some banks
might eventually need to merge in a second round of
consolidation to survive the shocks of  the capital market
meltdown and other losses.  As such the ongoing clean up is
designed to remove bottlenecks in the way of  consolidation.

Also it is generally agreed that there is need to fast track the
formation of  an Asset Management Company that could
potentially buy troubled assets from banks. The aim would be to
improve banking sector liquidity by removing problem loans from
bank balance sheets while protecting bank earnings from further
erosion.

While the banks rescued in mid-august were noted to have been
under severe liquidity distress with concerns around systemic risk
heightened just ahead of  that bailout, subsequent CBN action
has served to re-assure markets that risks will be ring-fenced and
that both depositors and counter parties be protected, thus
limiting the room for further fallout.

With more accurate disclosure of  Non Performing Loans now
being enforced by the CBN, and banks consequently looking to
reduce their exposure to the stock market – the potentially
adverse consequences of  the banking sector reforms on
Nigeria’s capital have been noted.  

Equally important now is the institution of  an internal governing
regime of  risk management – the lack of  which was one of  the
resounding accusations of  the CBN in its intervention.

In summary, the Nigerian banking sector still has a long way to go
before embarking on the road to recovery considering that with
the introduction of  the common year end from December 2009
and the adoption of  International Financial Reporting Standards
by more banks, more monetary tightening should be expected
coupled with the fact that credit will remain frozen for longer than
anticipated.

(Provided by: Sola Oyetayo, Sola Oyetayo & Co, Lagos, Nigeria)

Sri Lanka: Recent Tax Amendments in Sri Lanka

Recent Tax Exemptions on Investments

Any business commenced in areas other than Colombo and
Gampaha (Main Districts In and around Colombo)

Sum invested in Period of  years tax free
US $

More than $ 0.3 – less than $ 0.5 5 to 7 years
More than $ 0.5 – less than $ 1.0 6 to 8 years
More than $ 1.0 8 to 10 years

The value of  fixed assets and the working capital are considered
as the investment in an Enterprise.

Board of Investment

Enterprise Ownership

Foreign investment entry is approved by the BOI permitting the
enterprise to operate under the ‘normal laws’  of  the country, the
enterprise is not entitled to any special concessions.

Enterprise Location 
The investors may locate their enterprise either within Export
Processing Zones (EPZs)/Industrial Parks (IPs) or outside
DPZs/IPs. (For more information visit www.investsrilanka.com)
For Investors who may locate enterprises outside EPZs/IPs, they
may lease the site or purchase land outright and the BOI will

assist potential investors in choosing a site and investors are free
to purchase or lease the lands they select.

Concessions

The BOI can grant the following concessions to the investors:-

i) Tax concessions – this is an exemption from the provision of  the
Inland Revenue Act for a special period with regard to payment of
tax on income and profits derived from the approved activity of
the enterprise.  This exemption can be either a total exemption
i.e. Tax Holiday or a concessionary exemption with a reduced rate
of  applicable corporate income tax rate, which is granted
normally after a tax holiday period.

ii) Duty free imports - BOI is empowered to exempt Customs duty
on the value of  (i) imported raw material and (ii) Capital Goods
under the following circumstances.

a) Import of  Capital Goods is exempted
In the case of  an export oriented enterprise during the lifetime of
the enterprise.  In the case of  non – export oriented enterprise,
exemption is only during the enterprise establishment/
implementation period.

b) Duty free imports of  raw materials
Import of  raw materials is exempted in the case of  an enterprise
which exports more than 80% of  its production (for manufacturing
enterprise) or 70% of  its production (for agricultural enterprises)
in conditions under the BOI Regulations.

iii) Exemption from exchange controls.

Additional information

Value added tax (VAT)

A tax on domestic consumption of  goods imported to Sri Lanka
and services supplied in Sri Lanka are subject to the VAT under
different rates.

a) Zero rate - 0%
b) Standard rate - 12%
c) Luxury Rate - 20%

Economic Service Charge (ESC)

ESC will be charged on individuals, partnerships, enterprises,
body of  persons and corporations who has aggregate quarterly
turnover of  Rs. 7.5 Mn or more, at the following rates.

When exempt from Income Tax (Including BOI) - 0.25%
From the business of  Distributor - 0.1%
Taxes at concessional rates In 5th Schedule of the Income Tax Act - 0.5%
Primary conversion of any Tea, rubber and coconut Plantation - 0.5%
Buying and selling - 0.5%
When Income Tax at Normal rates - 1%

Ports and Airport Development Levy (PAL)

Every article originating from Sri Lanka and imported into Sri
Lanka is subject to PAL at 2.5% on its CIF value for customs
purposes.

Imports for processing and re-export or imports to be used for
manufacture of  goods for export are excluded from scope of  PAL

Dividends

Dividends are subject to a withholding tax of  10% of  the gross
dividend.

(Provided by:  Sunil Abeyratna, Abeyratna & Co, Colombo, Sri Lanka)
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